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Week 3 – Session 2  
 

Session Overview:  We will begin with reviewing the 
California evidence and penal codes regarding survivor rights 
and the confidentiality of records and subpoenas. We will then 
cover Protective Orders, the process of obtaining an order and 
how advocates assist clients in navigating the legal system.   
 
Nancy Bassett, CBV Finance Director will join us to discuss 
protective orders and how Community Beyond Violence 
advocates help clients navigate the legal system. We will also 
welcome Nevada County Victim Witness to provide an 
overview of their services and how they help our clients.  
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California Evidence and Penal Codes – Domestic Violence 

California Penal Code §13730  
Police officers must write a police report on all domestic violence related calls. 
 
The law requires a report on all domestic violence-related calls. This means that in addition to 
an actual physical assault police must write reports on many other crimes perpetrated against 
the victim including, but not limited to, 

• PC 422 Threats to kill or commit serious bodily harm, 
• PC 236 False Imprisonment, which means holding you against your will or keeping you 

from going where you want to go. 
• PC 273.6 Violation of a domestic violence restraining order 
• PC 207 Kidnaping 
• All Sexual Assaults (These are covered under many codes) 
• PC 136 Dissuading a Witness 
• PC 594 Vandalism of your property, including community property if you're married 
• PC 646.9 Stalking  

Let your client know the following: 

Make sure that the police wrote a report, and that the report is complete. 

• Did police talk with you separately from the perpetrator?  

• Did they give you time to tell your whole story?  

• Ask you about the history of abuse?  

• Did the officer take notes?  

• Take photos of all injuries and damage?  

• Collect all the evidence?  

• Talk to all the witnesses (including the children)?  

• Provide an adequate translator if necessary?  

• Offer to write you an Emergency Protective Order?  

• Did the officer tell you what's going to happen next?  

• Give you a domestic violence card or booklet with a report number and the officer's 
name written on the card? 

California Family Code §6228 
Police must give domestic violence victims a free copy of the police report within 
five days of the victim's request. 

The law requires that the police provide domestic violence victims a free copy of the police 
report within five days of the victim’s request.  

Let your client know the following: 

• When they go to the police department to get a copy of the report, they can take a copy 
of this law (Family Code §6228) or reference it. Even though this law went into effect in 

http://justicewomen.com/help_know_your_rights.html#2
http://justicewomen.com/help_know_your_rights.html#2
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the year 2000, many police departments are still not complying. If they show them a 
copy of the law, they're much more likely to comply. 

• When they pick up a copy of the domestic violence police report, encourage them to 
read the report to make sure it is accurate and that all statements are included and not 
just the officer’s summation. Be sure all the pages are there – at the bottom of the 
report, it will list the number of pages. 

• Once they receive the report, encourage them to read it again and make notes. If 
anything is missing or they don’t understand, have them contact a CBV advocate during 
business hours. 

• Getting the report can be upsetting to the victim. Often the perpetrator will lie to the 
police but the police are required to take the statement verbatim. 

California Penal Code §836 (c)(1) 
Police must arrest the perpetrator on Domestic Violence Restraining Order 
violations.  

The law requires that the police must arrest the perpetrator if he/she violates an existing 
domestic violence restraining order.  

Let your client know the following: 

• Despite the existence of this law, police frequently fail to make arrests on violations of 
restraining orders, placing victims in great danger that the perpetrator will likely escalate 
their violations.  

• The statement in the law requiring that "police have probable cause" to make the arrest 
is satisfied completely by a credible statement from the victim.  

• Therefore, the officer must make the arrest on the victim’s word alone. No other 
evidence is needed, and the officer doesn't have to have seen it happen. 

• If the perpetrator isn't present, or has fled, when the police come to talk to the victim, the 
police must make an effort to find the perpetrator.  

• Go to the police station and ask a copy of the report. 

California Penal Code §868.5 
Domestic Violence, Rape, and Child Abuse Victims have a right to two support 
persons of their choosing present in the courtroom while testifying, one of whom 
may also be a witness. 

The law requires that victims have a right to two support persons of their choosing present in 
the courtroom while testifying, one of whom may also be a witness. 

Let your client know the following: 

• CBV has advocates to accompany them to court proceedings. 

• The advocate cannot testify or provide legal advice but can be there for support.  

• Court proceedings can be intimidating, and the perpetrator may be in the courtroom as 
well. So, it is good to have an advocate at their side. 

Above information adapted courtesy of Women’s Justice Center, Know Your Rights for Victims of Rape, 

Domestic Violence, and Child Abuse http://justicewomen.com/help_know_your_rights.html#1  

http://justicewomen.com/help_know_your_rights.html#1
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Text of California Penal Code §13730. 
(a) Each law enforcement agency shall develop a system, by January 1, 1986, for recording all 
domestic violence-related calls for assistance made to the department including whether 
weapons are involved. All domestic violence-related calls for assistance shall be 
supported with a written incident report, as described in subdivision (c), identifying the 
domestic violence incident. Monthly, the total number of domestic violence calls received 
and the numbers of those cases involving weapons shall be compiled by each law 
enforcement agency and submitted to the Attorney General. 

(b) The Attorney General shall report annually to the Governor, the Legislature, and the public 
the total number of domestic violence-related calls received by California law enforcement 
agencies, the number of cases involving weapons, and a breakdown of calls received by 
agency, city, and county. 

(c) Each law enforcement agency shall develop an incident report form that includes a 
domestic violence identification code by January1, 1986. In all incidents of domestic 
violence, a report shall be written and shall be identified on the face of the report as a 
domestic violence incident. A report shall include at least both of the following (1) A notation 
of whether the officer or officers who responded to the domestic violence call observed any 
signs that the alleged abuser was under the influence of alcohol or a controlled substance. (2) 
A notation of whether the officer or officers who responded to the domestic violence call 
determined if any law enforcement agency had previously responded to a domestic violence 
call at the same address involving the same alleged abuser or victim. 
 

Text of California Family Code §6228.  
(a) State and local law enforcement agencies shall provide, without charging a fee, one copy of 
all domestic violence incident report face sheets, one copy of all domestic violence incident 
reports, or both, to a victim of domestic violence, upon request. For purposes of this section, 
"domestic violence" has the definition given in Section 6211. 

(b) A copy of a domestic violence incident report face sheet shall be made available during 
regular business hours to a victim of domestic violence no later than 48 hours after being 
requested by the victim, unless the state or local law enforcement agency informs the victim of 
the reasons why, for good cause, the domestic violence incident report face sheet is not 
available, in which case the domestic violence incident report face sheet shall be made 
available to the victim no later than five working days after the request is made. 

(c) A copy of the domestic violence incident report shall be made available during 
regular business hours to a victim of domestic violence no later than five working days 
after being requested by a victim, unless the state or local law enforcement agency 
informs the victim of the reasons why, for good cause, the domestic violence incident 
report is not available, in which case the domestic violence incident report shall be 
made available to the victim no later than10 working days after the request is made. 

(d) Persons requesting copies under this section shall present state or local law enforcement 
with identification at the time a request is made. 
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(e) This section shall apply to requests for face sheets or reports made within five years from 
the date of completion of the domestic violence incidence report. 

(f) This section shall be known, and may be cited, as the Access to Domestic Violence Reports 
Act of 1999. 

Text of California Penal Code §836 (c)(1)  
When a peace officer is responding to a call alleging a violation of a domestic violence 
protective or restraining order issued under the Family Code, Section 527.6 of the Code of 
Civil Procedure, Section 213.5 of the Welfare and Institutions Code, Section 136.2 of 
this code, or paragraph (2) of subdivision (a) of Section 1203.097 of this code, or of a domestic 
violence protective or restraining order issued by the court of another state, tribe, or territory 
and the peace officer has probable cause to believe that the person against whom the 
order is issued has notice of the order and has committed an act in violation of the 
order, the officer shall, consistent with subdivision (b) of Section 13701, make a lawful 
arrest of the person without a warrant and take that person into custody whether or not 
the violation occurred in the presence of the arresting officer. The officer shall, as soon as 
possible after the arrest, confirm with the appropriate authorities or the Domestic Violence 
Protection Order Registry maintained pursuant to Section 6380 of the Family Code that a true 
copy of the protective order has been registered, unless the victim provides the officer with a 
copy of the protective order. 

Text of California Penal Code Section §868.5. 
(a) Notwithstanding any other law, a prosecuting witness in a case involving a violation of 
Section 187, 203, 205, 207, 211, 215, 220, 240, 242, 243.4, 245, 261, 262, 273a, 273d, 273.5, 
273.6, 278,278.5, 285, 286, 288, 288a, 288.5, 289, or 647.6, or former Section 2 77 or 647a, 
or a violation of subdivision (1) of Section 314, shall be entitled, for support, to the 
attendance of up to two persons of his or her own choosing, one of whom may be a 
witness, at the preliminary hearing and at the trial, or at a juvenile court proceeding, 
during the testimony of the prosecuting witness. Only one of those support persons may 
accompany the witness to the witness stand, although the other may remain in the courtroom 
during the witness' testimony. The person or persons so chosen shall not be a person 
described in Section 1070 of the Evidence Code unless the person or persons are related to 
the prosecuting witness as a parent, guardian, or sibling and do not make notes during the 
hearing or proceeding. 

(b) If the person or persons so chosen are also prosecuting witnesses, the prosecution shall 
present evidence that the person's attendance is both desired by the prosecuting witness for 
support and will be helpful to the prosecuting witness. Upon that showing, the court shall grant 
the request unless information presented by the defendant or noticed by the court establishes 
that the support person's attendance during the testimony of the prosecuting witness would 
pose a substantial risk of influencing or affecting the content of that testimony. In the case of a 
juvenile court proceeding, the judge shall inform the support person or persons that juvenile 
court proceedings are confidential and may not be discussed with anyone not in attendance at 
the proceedings. In all cases, the judge shall admonish the support person or persons to not 
prompt, sway, or influence the witness in any way. Nothing in this section shall preclude a 
court from exercising its discretion to remove a person from the courtroom whom it believes is 
prompting, swaying, or influencing the witness. 
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(c) The testimony of the person or persons so chosen who are also prosecuting witnesses 
shall be presented before the testimony of the prosecuting witness. The prosecuting witness 
shall be excluded from the courtroom during that testimony. Whenever the evidence given by 
that person or those persons would be subject to exclusion because it has been given before 
the corpus delicti has been established, the evidence shall be admitted subject to the court's or 
the defendant's motion to strike that evidence from the record if the corpus delicti is not later 
established by the testimony of the prosecuting witness. 
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Marsy’s Law – Victims’ Bill Of Rights 

On November 4, 2008, the 
voters of the State of California 
approved Proposition 9, the 
Victims’ Bill of Rights Act of 
2008 – known commonly as 
Marsy’s Law. 

What Is Marsy’s Law? 
Marsy’s Law is a measure to 
provide all victims with rights 
and due process. It is an 
Amendment to the state's 
constitution and certain penal 
code sections. The act protects 
and expands the legal rights of 
victims of crime to include 17 rights in the judicial process.  

Background: Marsy Nicholas was the sister of Henry Nicholas, the Co-Founder and Chief 
Executive Officer of Broadcom Corporation. In 1983, Marsy (a senior at UC Santa Barbara, 
was stalked and murdered by her ex-boyfriend. Her murderer, Kerry Conley, was tried by a 
Los Angeles jury and sentenced to life in prison with the possibility of parole. Although Conley 
died in prison one year before Marsy's Law passed in November 2008, the Nicholas family 
attended numerous parole hearings, which haunted them for years. Since its passage, Marsy's 
Law has had a major impact on how victims are treated in the state's judicial system.  

Components of Marsy’s Law  

Marsy’s Law gives important rights to crime victims who were hurt physically, emotionally, 

or financially because of a crime (or attempted crime). 

To qualify as a victim of crime under Marsy’s Law, a person must be the: 

• Direct victim,  

• Close family member,*  

• Guardian, or  

• Their legal representative. 

*Close family members include: spouse, parents, children, brothers and sisters. 

The criminal justice system will do these things automatically: 

• Tell the victim about Marsy’s Law and give a copy of it. 

• Treat the victim fairly and respectfully, with concern for their privacy. No one is allowed 

to harass or abuse the victim during the criminal justice process. 

• Protect the victim’s safety with restraining orders against the defendant or anyone 

acting for the defendant. 
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• Consider the victim’s safety and their family’s safety when deciding bail and release 

conditions 

• Consider the victim’s safety, as well as the safety of your family and the public’s safety 

when deciding parole. 

• Process the trial and other criminal proceedings without delay. 

Victims have the following rights too, but must ask the authorities for them. (Or their 

victim witness advocate can ask the authorities on their behalf.) 

• Inform the victim about the Defendant’s arrest, the charges against him/her, and if s/he 

will be returned to another country. 

• Notify the victim if there will be a hearing to decide the case before the trial. 

• Notify the victim in advance about any court hearings involving the Defendant as well as 

parole and other release hearings. 

• Let the victim speak at any hearing involving the Defendant and their rights as a victim. 

• Give the victim a copy of the pre-sentence report when it is available to the Defendant. 

The victim is not allowed to see any confidential parts of the report. 

• Keep the victim informed of any court decisions about the Defendant, including the 

conviction, sentence, place and time of incarceration, scheduled release date, or 

escape. Victims can also register with Victim Information and Notification Everyday 

(VINE) at www.vinelink.com. VINE can tell the victim where the defendant is locked up. 

Victims have these rights, too. But the victim should ask the authorities for them: 

• Not share any confidential information, records, or photos with the Defendant or his/her 

representative or lawyer. That means the victim can keep private information: 

o That could be used to locate or harass them or their family, 

o Related to your health care treatment or counseling, and/or 

o Requested by the media, including photos. 

• Say no to any request made by the defense for information, interviews or anything else. 

The victim may speak to them, if they want to, and they may also decide when, where 

and what they will speak to them about. 

• Allow the victim to tell the probation department about the crime’s impact on them and 

their family. The probation department can include that information in their sentencing 

recommendations for the court. 

• Help the victim apply for restitution to pay for their losses related to the crime. 

• Return the victim’s property promptly, when it is no longer needed as evidence. 

• Give the victim an opportunity to participate in the parole process and share their 

concerns before any hearing about the Defendant’s parole or release. 

 

 

 

http://www.vinelink.com/
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Confidentiality of Records and Subpoenas 
 
Community Beyond Policy Area:  Client Services 

Subpoenaing of Records and Employees for Deposition or Testimony 

Policy:   It is the policy of Community Beyond Violence to defer the decision of releasing 

subpoenaed records or information to the client in question, as the client holds the privilege of 

confidentiality. 

1. According to California Evidence Code 1035.2 and 1037.5, the victim of domestic violence or 
sexual assault holds the privilege of confidentiality. 

2. In accordance with the confidentiality policy of Community Beyond Violence, records of client 
may not be released without written permission of the client. 

3. If a subpoena is served for records, it will be served to the “Keeper of Records.”  The Executive 
Director Programs, the Executive Director of Finance or the Executive Director of Outreach and 
Development may only accept these subpoenas.  If a subpoena is for an employee to testify or 
give a deposition, the subpoena will be served to the named employee.   

4. If a subpoena is served to an employee, the employee will notify the Executive Director 
immediately. 

5. The Executive Director Programs will review the subpoena to ensure its relevancy.  Community 
Beyond Violence will then contact the District Attorney/Attorney to try to be released from the 
subpoena.  

6. If Community Beyond Violence cannot be released from the subpoena, Community Beyond 
Violence  will contact the client named in the subpoena, to obtain consent to either release the 
records or to not release them.  If Community Beyond Violence is unable to locate the client, 
this will be documented and presented to the legal representatives to prepare necessary 
motions.  

7. The client must complete the Release of Information form if they consent to release records. 
8. If the client consents to release records or agrees to have Community Beyond Violence testify 

or be deposed, then Community Beyond Violence will accommodate the subpoena within the 
specified time frame.  

9. If the client refuses to consent to have information released, Community Beyond Violence will 
contact legal representatives, and request a motion be filed to quash the subpoena. 

10. If the subpoena is not quashed, and the judge issues a court order to release records or 
information, then Community Beyond Violence will comply with the court order. 

11. Community Beyond Violence will inform the client of the decision of the judge. 
12. If records are involved with the court order, the record will be reviewed and a copy will be sent 

to the court.  Original records may not be taken outside of the office.  Nothing may be added or 
deleted from the record after the court order has been issued.  The employee will not take 
records with them when they testify or are being deposed, unless directly ordered to do so in the 
court order. 

13. If an employee’s testimony is mandated by the court order, the employee will review the record, 
and meet with legal representatives of Community Beyond Violence to review the case and 
court protocol. 

14. If an employee is mandated to testify in court or mandated to give a deposition, Community 
Beyond Violence will provide a legal representative to accompany the employee. 

15. Employees Community Beyond Violence who are subpoenaed should not discuss the named 
case with anyone except the Executive Director or the legal representative. 

 
 
Community Beyond Violence 
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Subpoena Authorization Form 

 

Victims of Sexual Assault and Domestic Violence are granted some protection by law for confidential 
communications with sexual assault and domestic violence counselors (Evidence Code, Sections 
1035.2 and 1037.5).  Both laws cite the victim as the holder of privilege.  If Community Beyond 
Violence is subpoenaed for written records or counselor testimony regarding our communication with 
you, Community Beyond Violence must seek authorization from you in order to comply with the 
subpoena. 
 
 
 
A subpoena has been served upon Community Beyond Violence by 
__________________________regarding your case. 
 
 
____I authorize Community Beyond Violence to comply with the subpoena for: 
 
 ______ A copy of my records 
 
 ______ Personal testimony regarding my communication with Community Beyond Violence. 
 
 
 
_____ I do not give my authorization to Community Beyond Violence to comply with the 
           Subpoena. 
 
 
Client Signature__________________________________        __________________ 
                                                                                                                    Date 
 
 
Client Name_____________________________________ 

                                    Print or type 

 

Witness_________________________________________         ___________________ 

                                                                                                                    Date 

Witness Name____________________________________ 

                                    Print or type 
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Agency Policy If Advocate Excluded From A Process (ex: 
interview, exam) 
 
 
Policy Area: Emergency Services - Emergency Accompaniment to Hospitals 
 
Policy:  It is the policy of Community Beyond Violence to accompany victims to the hospital 
when needed for a SART or upon a hospital request. 
 
Procedures: 
 

1. Law enforcement, Victim Witness, or Hospital Staff will contact Community Beyond 
Violence 24-hr Crisis Line to request an advocate of Community Beyond Violence 
accompany a victim to the hospital. 

2. The answering service for the 24-hour crisis line will contact a backup staff person from 
Community Beyond Violence. During business hours, law enforcement or the hospital 
will contact the Community Beyond Violence office directly. 

3. Advocates will respond to the hospital within 30 minutes.   
4. The nurse, doctor or other medical personnel will give information to the advocate 

regarding the case at hand. 
5. Advocates will meet with the victim in a room with the door closed to insure 

confidentiality.  The role of the advocate at this time is to give emotional support, clarify 
roles of those involved and discuss protocols of the examinations, which may be done. 

6. Advocates will provide information and referrals to the client. 
7. Advocates of Community Beyond Violence will follow up with the client within 72 hours 

of first contact. 
8. Established county protocols for SART will be followed. 
9. If the advocate is excluded from a process (ex: interview, exam), the advocate will abide 

and stay at the location until interview/exam is completed and be available for the client 
when process is concluded.  

10. Documentation will include name of client, date of call, name and organization of person 
making call, staff name and position; plans for follow up within 72 hours. 

11. This policy will adhere to the policies and procedures established to maintain 
confidentiality and safety. Community Beyond Violence will be available to provide 
hospital response 24 hours a day and call-outs instigated by law enforcement. 
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Protective Orders (EPO, TRO, PPO)  
 
 
 
Callers may inquire about restraining orders. It may also be appropriate for you to 
inform a caller about restraining orders.   
 

Community Beyond Violence Advocate Role 
 

• Assist clients in obtaining safety 

• Provide Crisis Counseling 

• Listen/Support/References 

• Police Reports 

• Temporary Restraining Orders 

• Court Accompaniment 

• Mediation Accompaniment 

• Empowering client to advocate for themselves 
 

Restraining Order Defined 
 
Court orders clarifying basic civil rights: 

• Personal Conduct – “shall not harass, attack, strike, threaten, assault, hit, 
follow, stalk, molest, destroy personal property, disturb the peace, keep 
under surveillance or block movements”. 

• Stay Away 

• Move Out Orders 

• Property Control (including pets/animals) 

• Custody/Visitation 

• NO monetary orders will be addressed 
 

Types Of Restraining Orders 
 
Emergency Protective Order (EPO) 

• Issued by Law Enforcement at the time of incident. 

• Good for 7 days. 
 
Criminal Protective Order (CPO) 

• Issued by the Court during the criminal process when perpetrator is 
released OR on bail. 

• Can be made a condition of sentencing or probation. 

• May expire when case is closed. 
Domestic Violence Temporary Restraining Order (TRO) 

• Must be based on domestic violence with a qualified relationship.* 
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• Issued by the Court – for a limited time, up to 21 days. 

• FREE, no preparation, filing or service charges 
 
*A qualified relationship includes: married, divorced, separated, registered domestic partnership, have a 
child together, dating or used to date, live together or used to live together. Or you are related as 
follows: mother/mother-in-law, father/father-in-law, child/step-child, grandparent/grandparent-in-law, 
grandchild/grandchild-in-law, sister/sister in-law, brother/brother in-law, stepparent, daughter/son in-
law. 
 
Civil Harassment Temporary Restraining Order 

• Must be based on harmful behaviors or patterns of conduct 

• No relationship between the parties (stalking) 

• Sexual assault by acquaintance/stranger 
 

Permanent Restraining Order 

• “Burden of Proof” for making the restraining order permanent (up to 5 
years) is on the victim. 

• Witnesses, testimony, documentation (no hear-say) 
 

Domestic Violence TRO Criteria In California Superior Courts 

• Requires that in the last 30 days, the perpetrator has: 

• Threatened to cause client physical injury, or 

• Attempted to cause client physical injury, or 

• Caused client physical injury, or 

• Forced client to have sex against her will 

• Threatens to kill self if partner leaves 
 

AND 
 

The perpetrator’s conduct must have created a reasonable fear of imminent 
physical harm for the client and that fear exists now. 

 

What To Inform The Caller 

Tell the caller to come to the business office to talk to an advocate.  
 
Do not give legal advice; provide procedural information only. 
 
Do not promise the client they will be granted a TRO.  
 
Community Beyond Violence staff will assist clients with the restraining order 
process and be available to accompany them at the Courthouse. 

 
 
Inform the caller about the process for Domestic Violence TRO: 

• Come to business office to speak to advocate 
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• Advocate will provide TRO paperwork 

• Advocate will process the paperwork and provide client with specified court 
forms 

• Once client approves the TRO court forms, they must be filed by client with 
Nevada County Clerk’s Office at the Nevada Superior Court House, 201 
Church Street in Nevada City.  

 
Inform the client of the timeline Domestic Violence TRO: 

• Review/approve/sign paperwork with advocate. 

• Client must file paperwork at Nevada County Clerk’s Office by 4:00pm the 
day prior to desired court date. 

• By10am the day before the hearing, advocate will notify perpetrator of 
hearing. (Unless client fears for their life or children’s well-being). 

• Once paperwork is filed, a hearing will be set for the following day at 
8:30am in Nevada County Superior Court, Family Law Department 3.  

 

 

 
Please note: The process is similar for a Civil Harassment TRO, however the 
case will be heard in Civil court. Inform the caller the advocate will be able to 
provide more information. 


